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1910.] DIGEST OF RECENT VIRGINIA DECISIONS. 117 

Error to Circuit Court, Norfolk County. 

Condemnation proceedings by the Tidewater Railway Company 
against the Norfolk & Western Railway Company. Pending the 
proceedings the corporate name of the Tidewater Railway Com- 
pany was changed to the Virginian Railway Company. The report 
of the commissioners was confirmed and defendant brings error. 
Affirmed. 



EWAN v. LOUTHAN et al. 
Jan. 13, 1910. 
[66 S. E. 869.] 

1. Appeal and Error (§ 1168*) — Review — Insufficiency of Proof. — 

Upon appeal in injunction proceedings by an executor to restrain the 
holder of two bonds claimed to belong to the estate of his testatrix 
from collecting or transferring them, and the maker from paying them, 
where the evidence was conflicting and involved the credibility of wit- 
nesses, and a charge of fraud was to be determined and the. proof was 
not sufficiently definite and certain to show that the ends of justice had 
been satisfied, a decree dismissing the bill will be reversed, and an is- 
sue in chancery framed, to be tried before a jury to ascertain whether 
the bonds which were the property of testatrix were placed in the pos- 
session of the holder under such circumstances and conditions as con- 
stituted a complete gift to him, and, if there was such a gift, whether 
it was induced by fraud or undue influence. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dig. § 
1169.* 1 Va.-W. Va. EnC. Dig. 632; 14 id. 108.] 

2. Gifts (§ 47*)— Inter Vivos— Burden of Proof.— On the issue 
whether testatrix was induced to make the gift, if any, by fraud or un- 
due influence, the burden of proof will be upon the holder to show 
that he holds the bonds under a completed gift made to him in good 
faith. 

[Ed. Note. — For other cases, see Gifts, Cent. Dig. §§ 81-86; Dec. 
Dig. § 47.* 6 Val-W. Va. Enc. Dig. 726.] 

Appeal from Circuit Court of James City and City of Williams- 
burg. 

Bill for an injunction by B. H. Ewan, executor of Henrietta 
H. Van Name, against H. T. Louthan and others. From a decree 
dismissing the bill, plaintiff appeals. Reversed and remanded. 

J. N. Stubbs, for appellant. 

/. W. Friend and B. D. Peachy, for appellees. 

*For other cases see same topic and section NUMBER in Deo. & 
Am. Digs. 1907 to date, & Reporter Indexes. 



